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Appeal froma decision of the Tucson Resource Area G fice, Bureau of
Land Managenent, granting right-of -way AZA 28493.

Set asi de and renanded.

1 Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vy- - R ght s- of - Vy: Appl i cati ons-- R ght s- of - Vdy:
Federal Land Policy and Managenent Act of 1976--Rul es
of Practice: Appeals: Burden of Proof

A BLMdet erminati on approvi ng a right - of - way
application filed pursuant to section 501 of the
Federal Land Policy and Managenent Act of 1976, 43
USC 8§ 1761 (1994), wll be set aside where the
record shows that the decision nay have been based on a
m sappr ehensi on of the true factual situation.

APPEARANCES Gary B Hansen, Esg., Tucson, Arizona, for Tom Qox; R chard
R Geenfield, Esq., fice of the Held Solicitor, US Departnent of the
Interior, Phoenix, Arizona, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

Tom Gox has chal | enged t he i ssuance of right-of-way AZA 28493 by the
Tucson Resource Area G fice, Bureau of Land Managenent (BLMor the Bureau),
to John F. Drksen, effective August 1, 1994, for a road across secs. 29
and 30, T. 21 S, R 23 E, Gla &St Rver Mridian (BSR, ochi se
Qounty, Arizona. For reasons set forth bel ow we set aside the grant of
the right-of-way and renand the natter to BLMfor further considerati on.

The instant right-of-way, which is 50 feet wde and 6,800 feet |ong,
traverses a grazing allotnent held by Gox. It was granted for the
expressed purpose of providing Drksen wth access to the NE4sec. 25, T.
21S, R 22 E, Q3R DOrksen had filed an application wth BLMon
February 23, 1994. The application envisioned the construction of a road
to be created by "one pass over the surface wth a grader and then repeat ed
use." (Attachnent to Application, 7.c, at 1.) [DOrksen asserted that the
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right-of-way was needed "to provide access for ny wfe and | to our hone
site." 1/ The application di scussed four other possible routes of
accessing the NE/asec. 25 fromthe east but concluded that all of these
were inpractical for varying reasons.

The Bureau proceeded with an environnental assessnent (EA) revi ew of
the proposed action, serialized as AZ-046-94-017. A finding of no
significant inpact was rendered by BLMon July 22, 1994, along wth a
determnation to grant the right-of-way under two special stipulations:

(1) entrances to the right-of-way, which was not to be used for public
access, were required to be kept | ocked; and (2) any cultural or

pal eont ol ogi cal resources di scovered during construction or use were to be
reported to BLM

The Bureau thereafter authorized the right-of-way. In explaining the
basis for its action, BLMnoted that it woul d not cause significant
environnental inpacts, that it conforned to the Safford District Resource
Managenent Pl ant, and that it woul d "have the beneficial soci o-econom c
effect of providing | egal access to private land.” (Decision Record at 1.)

Loon notification of BLMs determnation, Gox filed an appeal seeking
review by this Board.

n appeal, Gox asserts that BLMfailed both to provide sufficient
safeguards in the right-of-way grant as well as to assure that there was a
real need for the right-of-way in the first instance. Wth respect to this
latter point, Gox clains that it is clear that BLMdid not adequatel y
consider alternatives to the right-of-way in question and did not properly
consult wth other agencies, such as the Arizona Sate Land Depart nent,
because, Gox point outs, O rksen was simul taneously negotiating for and
obtaining a right-of -way fromthe Sate Land Departnent for alternative
access to his inholdings. Qox suggests that, since Orksen clearly had
alternate access avail abl e fromother sources, there was no need to grant
hi mt he access he sought from BLM

[1] Before examning Qox's assertions in detail, certain general
observations are in order. As the authorized representative of the
Secretary of the Interior, BLMhas broad general discretion to accept or
reject a right-of-way application pursuant to section 501 of the Federal
Land Policy and Managenent Act of 1976, 43 US C 8§ 1761 (1994). Kenneth
Kni ght, 129 I BLA 182, 183 (1994); CB_d abaugh, 116 I BLA 63, 65 (1990);
Eugene V. Vogel, 52 I BLA 280, 283 (1981). A decision by BLMregardi ng such
an application wll nornally be affirned where the record shows that the

1/ The application continued: "Wthout this right of way we cannot
legally enter or |eave our property. There is a mninal cost in
constructing a driveway. There is a $2,000 to $4,000 cost for the hi ghway
access work. The anounts are covered by an existing $10, 000 cash reserve.
Qur alternative is to abandon the property.” (Atachnent to Application
at 15.)
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deci sion represents a reasoned anal ysis of the factors invol ved wth due
regard for the public interest. J.E Lepetich, 129 | BLA 255, 259 (1994).

In preparing the EA for the proposed action, BLManal yzed t he
anticipated i npacts of the proposed action and the alternatives suggest ed
inthe application on a broad spectrumof resources, including, inter alia,
range, wldlife, and botany. Individual reports on several of these
disciplines are present in the file.

The prinary inpact of the proposed action was described in the EA as

the loss of plant and wldlife habitat resulting fromsurface disturbance.
(EAat 2.) This inpact was deened "insignificant since the area is
surrounded by simlar alternative habitat” and "w Il not significantly
change the existing character of the |andscape.” 1d. at 2. The EA
justified the proposal as providing Drksen wth | egal access to his
property, noting that "[wlithout | egal access, the | andowner cannot devel op
his property.” 1d. at 1.

In order to prevail in a challenge to a BLMdeci sion granting or
denying applications to use Federal |ands, the challengi ng party nust
denonstrate by a preponderance of the evidence that BLMerred in conpiling
its data or inreaching its conclusions. And, in this regard, conclusory
allegations of error or nere differences of opinion, standing al one, do not
suffice to discharge an appel lant's burden. See, e.g., Southern Uah
Wl derness Alliance, 128 1 BLA 382, 390 (1994). Herein, to the extent that
ox has argued that BLManal ysis of the environnental inpacts of the
proposed action was flawed, we find that the record establishes that BLM
fairly examned the antici pated consequences of the proposal .

As noted above, ox argues that his grazing rights wll be adversely
affected, a situation which, he avers, is contrary to the statutes and
regul ations BLMis obligated to follow However, insofar as the
anticipated effects on grazing are concerned, we note that Gant Drennen, a
BLMrange specialist, stated in a witten report that surface di sturbances
to build the road would result in the loss of about 10 acres of range | and,
an acreage reduction which would not result in a decrease in Qx's
aut hori zed grazing use. Athough he did indicate that increased human
activity along the road woul d be an i ncreased di sturbance to Qx's
livestock and might inpair his ranchi ng operations, Drennen al so pointed
out that the parcel was already difficult to nanage because of the
fractured ownership patterns in the area and that the parcel was targeted
for disposal out of Federal ownership because its isolated | ocation in an
area given to residential devel opnent poses nmanagenent probl ens for the
Depart nent .

The statutes and regul ations adverted to by Gox in his brief focus on
two Gongressional and Departnental concerns: i nprovenent of public
rangel ands in accordance wth | and-use obj ectives and minimzation of undue
envi ronnent al damage caused by rights-of -way over public land. But,
contrary to Qox's assertions, we find nothing connected wth BLMs
determnation granting the subject right-of-way which conflicts wth those
statutes. As discussed therein, BLMs experts fully anal yzed the
proposal 's anticipated i npacts and concl uded that the proposed action woul d
not cause
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significant environnental harmor dimnish grazing potential. x has
sinply failed to rebut these conclusions wth a preponderance of credible
evi dence.

A nore troubling question, however, is whether the decision bel ow was
premsed on a mstaken view of the underlying factual situation. As noted
above, Drksen justified his application on the ground that his property in
the NE/asec. 25 was | andl ocked and that the right-of-way whi ch he sought
represented the only viabl e way of accessing his property. Based on the
infornmation contained in the case file at the tine that BLMaut hori zed t he
right-of-way grant, there was no reason to chall enge this asserti on.
However, wth his Request for Hearing, Qox has suppl enented the record wth
docunents Dirksen filed wth the Sate Land Departnent. See Request for
Hearing, BEx. C These docunents, when examined in conjunction wth the
submi ssions D rksen nade to BLM rai se substantial questions as to whet her
D rksen had been conpl etely forthcomng wth BLMas to his needs regardi ng
access to his property.

As we noted above, DO rksen' s February 1994 application was pren sed
not only on the fact that he had no present access to his property but that
t he access whi ch he sought was the only reasonabl e access whi ch he m ght
obtain to the NE/4sec. 25. Notwthstanding this claim however, it is now
clear that |ess than 6 weeks after he submtted his application to BLM
Drksen filed a separate right-of-way application wth the Arizona Sate
Land Departnent seeking access to the NWisec. 25.

The docunents which Gox has submitted nake it clear that not only had
D rksen sought a right-of-way fromthe west to obtain access to the NWa
sec. 25, but that the Sate had offered a route whi ch O rksen found
acceptable. It seens el enentary that, where one individual ows title to
both the NE/aand the NWaof a section, which, in effect, neans that the
individual ows the entire N2of the section, access to either quarter
constitutes access to the entire property. Wen DO rksen asserted to BLM
that there was no reasonabl e alternative access to his property, he was, in
reality, asserting only that there was no ot her reasonabl e way to access
his property fromthe east. There clearly was reasonabl e al ternative
access to his property fromthe west. 2/ An individual's property cannot
be | andl ocked by other property which that individual owns.

2/ There is a certain disingenuousness to Drksen' s two applications.

Thus, in seeking to justify the grant of a right-of-way fromBLMfor the
NE/asec. 25, Orksen asserts that there is no practical alternative access,
but di scusses only alternatives providing access to the east (though we
note that alternative 1, while commencing at H ghway 80 east of the NWa
sec. 25, actually neanders around to such an extent that it approaches the
NWisec. 25 fromthe west). n the other hand, in his application wth the
Sate of Arizona Land Departnent, seeking access to the NWasec. 25, he
again asserts that there is no practical alternative access, but inthis
appl i cation he discusses only alternatives providing access to the west.
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A principal predicate for the approval of the right-of-way was the
desire to provide Drksen with access to property which he clai ned was
"l andl ocked. " Wet her BLMwoul d have done so had it been apprised of
D rksen's ongoi ng negotiations wth the Sate wth reference to obtai ni ng
access fromthe west is unclear. See, e.g., Abert Eigene Runfelt, 134
| BLA 19, 22 (1995); Ben J. Trexel, 113 IBLA 250, 253 (1990). W& believe it
appropriate, however, to afford BLMan opportunity to reviewits approval
of Drksen's applicationin light of the possibility of access fromthe
west, as disclosed on the docunents submitted on appeal. Accordingly, we
Wil set aside BLMs grant of right-of-way AZA 28493 and renmand the case
file to BLMfor further consideration of the application.

Therefore, pursuant to authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R §8 4.1, BLMs
determnation to grant in the exercise of its discretion the subject right-
of-way is set aside, and the case files are renanded for further
consi der at i on.

Janes L. Burski
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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